Department of Defense Appeal

FY 2002 Defense Authorization Bill

Subject:  Requirement That Courts-Martial Consist Of Not Less Than 12 Members In Capital Cases.
Language/Provision:  House section 571 would require that capital courts-martial consist of not less than 12 members except in the case of exigent circumstances.   A similar Senate provision does not exist.

DoD Position:  The Department urges that the 12 member requirement for capital cases be deleted as the change is not required by any law, runs contrary to the spirit and intent of the Uniform Code of Military Justice (UCMJ), and is unduly burdensome.  


Sect. 571 is not required by any law, to include the Constitution of the United States, and should be deleted.  No capital court-martial has been overturned on the basis of having an insufficient number of jurors.  Instead, numerous capital courts-martial have been upheld with jury panels consisting of less than 12 members.   Neither the Supreme Court nor the Court of Appeals for the Armed Forces has suggested that 12 member juries would be a welcome addition to the UCMJ.  


Sect. 571 conflicts with the spirit and intent of the UCMJ and should be deleted.  Section 571 represents an on-going and external effort to transform the UCMJ from a Congressionally devised and military requirement-driven system of discipline enforcement to a civilian-modeled system of law enforcement.  The civilian law enforcement model does not suit the needs of the American military.    Instead, Congress designed a system of discipline specifically tailored for use by military commanders in their leadership of combat forces.  Congress recognized the need for speed in the resolution of military discipline infractions and provided the existing minimum membership requirements for courts-martial juries.  The current minimums balance the need for speedy resolution of disciplinary infractions with traditional American understandings of criminal due process and the specific criminal procedural requirements of the Constitution of the United States.   Civilian jury selection requires increased numbers of jurors in capital cases to guard against the exercise of poor judgment. The inherently high quality of military jury membership negates the need for increased membership.  Military jury pools, unlike civilian jury pools, consist, almost exclusively, of college graduates and professionals such as doctors, dentists, engineers, financial analysts, high-level administrators, information systems experts, and lawyers.  


Sect. 571 is unduly burdensome and should be deleted.  Section 571 more than doubles the effort and time required to impanel a capital court-martial jury.  Also, the 12 member jury proposal does not recognize that military juries are drawn from a very small pool of qualified individuals.  Civilian juries are typically drawn from pools that number in the thousands or hundreds of thousands.  Rarely do military jury pools exceed one hundred persons.  Commanding officers will now be tempted refer what would otherwise be capital cases to non-capital courts-martial solely on the basis of the more than doubled administrative burden created by Section 517.  


Finally, Congress enacted 10 U.S.C. § 946 for the express purpose of ensuring that recommendations concerning amendments to the Uniform Code of Military Justice are reviewed by a committee consisting of members “appointed by the Secretary of Defense” who each “shall be a recognized authority in military Justice.”   To our knowledge and belief, 10 U.S.C. § 946 has not been complied with regarding SEC. 571.    


The Department urges exclusion of this provision.
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