Department of Defense Appeal

FY 2002 Defense Authorization Bill

Subject:  Right Of Convicted Accused To Request Sentencing By Military Judge.
Language/Provision:  House section 572 would permit an accused to elect sentencing by a military judge following conviction by a military jury.  A similar Senate provision does not exist.

DoD Position:  The Department urges that the military judge sentencing option following a jury conviction be deleted as the change is not required by any law, runs contrary to the spirit and intent of the Uniform Code of Military Justice (UCMJ), and is fundamentally unsound.  


Sect. 572 is not required by any law and should be deleted.  No court-martial has been overturned on the basis of a military judge denying a military member a request to be sentenced by the military judge vice the jury panel that convicted the service member.  Review of military capital cases includes two levels of exclusively civilian review, the Court of Appeals for the Armed Forces (CAAF) and the Supreme Court of the United States of America.  


Sect. 572 conflicts with the spirit and intent of the UCMJ, to include the Constitution of the United States, and should be deleted.  Section 572 represents an attempt in an on-going and external effort to transform the UCMJ from a Congressionally devised and military requirement-driven system of discipline enforcement to a civilian-modeled system of law enforcement.  The proposal to allow judge-alone sentencing after conviction by a jury reflects the criminal sentencing procedure of the majority of civilian jurisdictions.  However, the civilian law enforcement model does not suit the needs of the American military.  Congress recognized this mismatch and refrained from designing the UCMJ as a civilian-style law enforcement system.  Rather, Congress designed a system of discipline specifically tailored for use by military commanders in their leadership of combat forces.  In doing so, Congress, and later CAAF, recognized the unique need for the “community’s” [some legal scholars reasonably argue, “military community’s”] sense of justice to be expressed in the sentencing of convicted service members.  Sentencing by jury, after conviction by jury, ensures that the community’s sense of justice is expressed.  Allowing judge-alone sentencing after conviction by jury, even as a convicted service member’s option, allows the public misperception that punishment is being controlled by the military commander vice the community’s sense of justice.  


Sect. 572 is fundamentally unsound and should be deleted.  Section 572 would require all military judges to follow the presentation of evidence on the merits in all cases as if they were eventually to be the sentencing authority, not just the evidence gatekeeper.  This is an unnecessary duplication of effort between the military jury and the military judge.  If it were the case that military judges were required to decide sentences in all cases, just as in most civilian jurisdictions, then the duplication of effort would be wholly warranted.  However, when the decision becomes a defendant’s option, the extra efforts by the military judge will often, and capriciously, be wasted effort.


Finally, Congress enacted 10 U.S.C. § 946 for the express purpose of ensuring that recommendations concerning amendments to the Uniform Code of Military Justice are reviewed by a committee consisting of members “appointed by the Secretary of Defense” who each “shall be a recognized authority in military Justice.”   To our knowledge and belief, 10 U.S.C. § 946 has not been complied with regarding SEC. 572.    


The Department urges exclusion of this provision.
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